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As the previous IFAW workshops have highlighted, whale watching activities, both land-based and sea-based, are
spreading rapidly around the world, in many cases in the absence of regulation or guidelines, despite the fact that
there may be potential risks or threats to whales posed by these activities which are also likely to be expanding.
Nonetheless, regulations and guidelines are now beginning to be developed and in some countries are already being
refined and updated.

Whale watching is an economically valuable activity and thus potentially of benefit to all countries, including
developing countries, but only if the activity is closely conditioned or regulated to ensure its sustainability on a long-
term basis. This will be possible only if the marine mammals which are its object are not unduly adversely affected by
the activity.

As part of IFAW’s series of workshops on whale watching it was, therefore, considered appropriate and timely that
the fourth workshop should be a legal one. Its objective would be to examine examples of existing guidelines,
regulations and other precedents with a view to making recommendations which would facilitate the development
of binding or non-binding measures, as appropriate, wherever such activity takes place.

In November 1997, seven legal and three scientific experts, including one senior administrator involved in drafting
the most recent regulations, as well as nine observers met in Punta Arenas, Chile, for four days to review and
critique relevant legal and related materials presented by the participants. The report contains an account of their
discussions which included analysis of the value, for the workshop’s purposes, of sanctuaries and other protected
marine areas and the application of the precautionary principle. They also considered existing methods of
enforcement, penalties and other sanctions included in examples of legislation put forward. 

The ‘pros’ and ‘cons’ of binding or non-binding guidelines or recommendations were considered. Each was found to
have its own value depending on the particular geographic, economic and social situations of the countries and
regions concerned. Similarly it was found that there was value in adopting measures at a variety of levels; local,
national, international and regional. 

The report made recommendations concerning the general objectives and other considerations on which legislation
and other guidelines should be based and identified the processes by which these should be developed. It made
detailed recommendations concerning the subject matter of the measures required to avoid possible harassment
and disturbance of marine mammals by the many activities involved in the different forms of whale watching, the
methods of enforcing these and penalising violations through legal and administrative means. 

These recommendations are aimed at assisting States, when considering the adoption of measures, to choose from
the available precedents the formulations most appropriate to their particular needs.
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The workshop was held in Chile at the Hotel Cabo de Hornos in Punta Arenas, which is located near the southern
end of the country facing the Strait of Magellan. Each evening the participants enjoyed the local cuisine, in which
fish predominates, as well as some of the Southern hemisphere’s best wines (Chilean, of course), aided by the
traditional hospitality of the Chilean hosts and observers.

Thanks are due to the sponsors, participants, observers, interpreters and rapporteurs, all of whom contributed to
the success of the workshop. Carole Carlson was responsible for arranging all the amenities with kind assistance
from Jhoann Canto. The Chilean interpreters were indispensable and generously helped with other arrangements
beyond their remit. Cynthia Close at IFAW handled the logistics of co-ordinating travel arrangements, many
individuals travelled for more than 24 hours to reach one of the world’s southernmost cities. Despite this, all
participants were indefatigable in making their contributions to the workshop. 

Funding for the workshop was provided by the International Fund for Animal Welfare (IFAW).

Following their hard work toward the evaluation of, and recommendations for, the legal aspects of whale watching,
the participants enjoyed a visit to the penguin colony of the Bay of Otway, and, on their last night in Punta Arenas,
the lively hospitality of Johann Canto.
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INTRODUCTION

1 OPENING OF THE WORKSHOP

Iza Maria Muzio Consiglieri, Regional Director of the National Fisheries Service of Chile, opened the meeting.
Professor Patricia Birnie was appointed as chairperson of the workshop. Prof. Birnie welcomed participants and
observers to the workshop, who then introduced themselves (see 

Appendix 1 ‘List of Participants and Observers’).

Mark Spalding and Anna Moscrop were appointed rapporteurs.

2 ORGANISATION AND CONDUCT OF THE WORKSHOP

The agenda was approved (see Appendix 2). The Chair charged the group with the task of proceeding through the
agenda with the goal of reaching consensus on recommendations related to the legal aspects of whale watching.

We do not make use of the definitions of terms adopted in some of the previous workshops in this series on other
aspects of whale watching. This is to avoid using some terms which may have a different meaning for scientists,
lawyers and the general public (for example, the term "platform"). We favoured more precise definitions, for example
for "boat" or "aircraft", which are necessary for stipulation of legal rights and responsibilities. We do not ourselves
define terms, however. Instead, we refer to definitions used in national legislation on whale watching, examples of
which are set forth in the Appendices to this report. The only exception to this, which should be noted, is that we
interpret "whale" in the phrase "whale watching" to refer to both large and small cetaceans.

3 OVERVIEW OF CURRENT SITUATIONS

Whale watching activities are expanding around the world, and, as the previous workshops and studies have
established, so are the related potential risks or threats to whales. As a result of these perceived risks, regulations
and guidelines are proliferating. Hence the need for this Workshop to highlight and discuss some leading examples
of the available national guidelines and regulations that are currently in force, and to assess whether adequate
international guidelines etc exist. Our recommendations are designed to encourage States in which whale watching
operations take place to adopt guidelines or regulations which will ensure that such operations are conducted in an
orderly manner and that the maximum protection of the species and people involved is afforded. Some participants
raised particular questions which, in order to keep the workshop focused on the legal aspects most directly related
to whale watching, will not be addressed in this report. These included:

• whether whale watching could present dangers for humans and thus liability for commercial whale
watching operators (e.g. whales overturning boats, and injuries resulting from over-enthusiastic contacts);

• whether commercial operators owe guarantees or obligations to disappointed clients (e.g. is the operator
liable if no whales are found during a whale watching trip?);

• what are the rights and responsibilities of indigenous people (and whether permits for simultaneous hunting
and watching permits might be issued)?



4 OVERVIEW OF FACTORS AND IMPACTS ENGENDERING A NEED FOR
PROTECTIVE MEASURES

The history of IFAW’s efforts to organise a series of six workshops designed to cover all aspects of whale watching
was explained. A summary of the three completed workshops was presented, and their recommendations
discussed. Detailed reports on these workshops are available upon request from IFAW (see also Section 6.6). These
are:

• Workshop on the Scientific Aspects of Managing Whale Watching, Montecastello di Vibio, Italy, 
30 March to 4 April, 1995

• Workshop on the Special Aspects of Watching Sperm Whales, Roseau, Commonwealth of Dominica, 8-11
January, 1996

• Workshop on the Educational Values of Whale Watching, Provincetown, Massachusetts, USA, 
8-11 May, 1997

The Workshop on the Legal Aspects of Whale Watching is the fourth of the six meetings. The fifth workshop on
"The Social and Economic Aspects of Whale Watching" was held in Kaikoura, New Zealand. The sixth will attempt to
bring together the results of all the first five workshops.

In considering the legal aspects of whale watching we must consider the possibility of both short-term and long-
term impacts on cetaceans caused by this activity. However, the Workshop on the Scientific Aspects of Managing
Whale Watching concluded that although there are observable short-term effects (behavioural changes, flight
reactions, scars from propeller strikes, etc.) there is, to date, neither conclusive scientific evidence of long-term
impacts, nor of a linkage between short-term and long-term effects. Nonetheless, it was the general view that a
precautionary approach should be adopted in managing whale watching operations, and that continuous
monitoring of the effects of whale watching on cetaceans was the key to understanding the risks and the measures
that need to be taken.

5 SPECIAL CONSIDERATIONS

5.1 Sanctuaries and other protected marine areas

The significance and value of special marine protected areas for the regulation of whale watching was discussed, in
particular whether they enhance the ability to adopt whale watching regulations. The implication of the use of the
term "sanctuary" was discussed. The origin of the term’s usage in relation to whales was outlined in the context of
the various agreements concluded on whaling which preceded the International Convention on the Regulation of
Whaling 1946 (ICRW). This continued the provision in previous agreements on whaling (the 1938 Protocol to the
1937 International Agreement for the Regulation of Whaling), which first established a sanctuary in the Antarctic as
a place where commercial whaling was prohibited. However, when the Indian Ocean Sanctuary was established by
the International Whaling Commission (IWC) in 1979, one of its purposes was stated to be to provide a control area
which would allow a comparison to be made with the status of whales in other areas not protected from
exploitation. Some workshop members preferred the use of the phrases "protected area" or "special marine
protected area" in order to avoid association with religious or other connotations of the term "sanctuary." The
participants were informed that a member of the IWC’s Scientific Committee was preparing a report listing the
world’s special marine protected areas, which take a variety of legal forms.
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It was determined that generally, a special marine protected area includes:

• delimitation of the boundary of the area 

• a special management regime applied to the area

• an environmental protection orientation

Domestic legislation and international agreements can both be used to create special marine protected areas.
However, the several different legal regimes for the eight jurisdictional zones established by the 1982 United Nations
Convention on the Law of the Sea (UNCLOS) must be taken into account when establishing such areas; in particular
the 12 nautical mile territorial sea, the 200 nautical mile Exclusive Economic Zone (EEZ), and the high seas. In
internal waters, whale watching falls wholly within the sovereignty of the coastal state, as it does also in the
territorial sea, although third states enjoy a right of innocent passage in the latter. In the EEZ, whale watching can
also be regulated by the coastal state, as the coastal state has sovereign rights to explore, exploit, conserve and
manage its natural resources, and under Article 65 of UNCLOS, in the case of marine mammals, to prohibit or
regulate their exploitation as appropriate more strictly than other marine species. The coastal state must also
conform to various other requirements of UNCLOS concerning both conservation and protection of the marine
environment. It is unclear to what extent a coastal state can control navigation which might interfere with whale
watching in the EEZ. 

Special marine protected areas may be established under various international and regional agreements for a variety
of purposes. The Southern Ocean and Indian Ocean sanctuaries, were both established by the IWC by amendment
of the Schedule to the ICRW, as provided for in Article V of the latter. Examples of various types of special areas and
sanctuaries were discussed, including the special problems related to the creation of the most recent sanctuary in
the Mediterranean which makes specific provisions for whale watching.

It was noted that states could be encouraged in the light of Article 65 of UNCLOS, which is also made applicable to
the high seas by Article 120, to establish special marine protected areas for the conservation of whales both within
and beyond areas of national jurisdiction. Article 65 not only requires states to cooperate with a view to the
conservation of marine mammals but, in the case of cetaceans in particular, to work through the appropriate
international organisations for their conservation, management and study.

The Mediterranean

In the Mediterranean, states have, so far, preferred to “absent” themselves from the sea areas beyond the 12
nautical mile territorial sea, as surrounding states are so closely related geographically that EEZs, if they claimed
them, would overlap significantly, causing maritime boundary problems. Four countries do, however, claim fishing
rights beyond their 12 nautical mile territorial zone in this area.

An area (comprised mainly of “high seas”) situated between Italy, France, Corsica and Sardinia (see map 1) has been
proposed as a sanctuary for marine mammals. To this end, a joint, non-binding declaration was recently agreed
upon by France, Italy and Monaco, which should lead to the conclusion of a trilateral treaty providing for the
establishment of a management authority. This declaration prohibits the use of drift-nets and demands that whale
watching for tourism should be regulated within the sanctuary. However, even if the declaration were to be made
binding, it would not give the contracting parties authority over vessels on the high seas flying the flags of non-
parties to it.
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There are two further agreements with possible relevance to the regulation of whale watching in the
Mediterranean. The first is a recent Protocol to the 1976 UNEP Convention for the Protection of the Mediterranean
Sea Against Pollution. The Protocol concerns Specially Protected Areas and Preservation of Biological Diversity. It
includes an article providing for the regulation of any activity likely to harm or disturb threatened or endangered
species. The second is the Agreement on the Conservation of Cetaceans of the Black Sea, Mediterranean Sea and
Contiguous Atlantic Area (ACCOBAMS), which was concluded in Monaco on 24th November 1996, within the
framework of the 1979 Bonn Convention on the Conservation of Migratory Species of Wild Animals. This prohibits
any deliberate taking of cetaceans and allows only non-lethal research. It also provides that the parties should
develop guidelines or codes of conduct to regulate or manage tourist activities involving interactions between
humans and cetaceans. 

Other Examples

Also mentioned was the Whale Sanctuary of El Vizcaíno, a UNESCO Natural World Heritage Site in Mexico, and its
role in relation to the regulation of whale watching. Sanctuary status is helpful to the introduction of regulations.
However, the establishment of a sanctuary is not a prerequisite for developing whale watching regulations or
guidelines.

Australia and Ireland have declared their EEZs to be sanctuaries for whales. Australia has also introduced special
interest areas that are subject to extra controls in the relevant parts of its EEZ.

Canada has established three whale sanctuaries: Sable Island, The Gully; Grand Manan Basin and Roseway Basin. It
has issued a notice to mariners in the form of voluntary guidelines directed at ship conduct in these critical areas.

A humpback whale sanctuary, Silver Bank, has been established by the Dominican Republic, which has enacted
regulations for this area controlling whale watching approaches, permits, required anchorage, etc. However, these
are difficult to enforce because the area concerned lies 90 miles offshore, and discussions are in progress concerning
whether or not to eliminate this sanctuary. This and another sanctuary off Hawaii were also cited as illustrating the
fact that regulations could be reduced or rolled back. For example, limited swimming with whales, previously
prohibited, is now allowed in the Silver Bank area.

It was noted that Chile had adopted a Fisheries Law in 1991 which authorises the establishment of marine reserves
and marine parks. These differ according to their objectives and the activities permitted. For example, marine
reserves are intended to protect breeding areas, whilst still allowing fishing, albeit more strictly controlled than
elsewhere. Chile created the first such reserve in October 1997 for the protection of scallops. Marine parks are to be
created for the purposes of preservation and conservation, and focused on the protection of species with activity
limited to observation and scientific studies. Chile is considering the creation of Marine Parks around Easter Island
and off the north Chilean coast. There are, as yet, no specific provisions in Chilean legislation concerning whale
watching, but whale watching might be regulated, as appropriate, in marine reserves or marine parks.

5.2 Relevance and implementation of the precautionary principle

The importance of the precautionary principle was acknowledged in the context of sustainable development, itself
an important concept in relation to whale watching. That is to say that the desirability of expanding the whale
watching industry for economic purposes has to be weighed against the need to protect the cetaceans from the
adverse effects of such growth which might damage both resident cetacean populations as well as the dependent
industry. The principle, as articulated in Principle 15 of the Rio Declaration on Environment and Development (1992)
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which was adopted by the UN Conference on Environment and Development (UNCED), requires that “where there
are threats of serious irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental degradation.” This principle has been considered and applied in a
number of international and regional instruments, as well as in national legislation related both to fisheries and
prevention of marine environmental degradation. The interpretation and application of the precautionary principle
continues to be much discussed in the literature from the scientific, legal and economic perspectives and in the
context of a range of definitions. The difference between its application to conservation of living species and to
prevention of degradation of the marine environment has also been pointed out. For example, the Agreement for
the Implementation of the United Nations Convention on the Law of the Sea 1982 Relating to the Conservation and
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks requires (Article 6) application of the
precautionary approach and lists certain criteria (Annex 2) to be taken into account.

Different views were expressed by participants concerning how the precautionary principle should be applied in the
context of whale watching; should it determine whether or not to regulate and, if so, the extent of the regulation,
or should it determine whether whale watching should be prohibited? A minority of the participants believed that
the application of the precautionary principle was questionable in this field since whale watching activities have not
yet been demonstrated to present any threat of serious or irreversible damage to whales. However, it was agreed
that should such a threat be identified, then the precautionary approach should be followed. Further, some agreed
that there is always a need to regulate whale watching activities in order to prevent harassment to whales.
Moreover, regulation of whale watching would promote its sound development and its acceptance as a non-lethal
alternative to hunting whales.

5.3 Land-Based Whale Watching

Watching whales from the land is a growing practice in areas where whales habitually come close to shore. For
example, land-based whale watching of southern right whales now takes place in South Africa. The established
areas where this takes place are closely monitored and guides are available for educational purposes. Watching
humpback whales from the cliffs off Rincon in Puerto Rico is also growing in popularity and local organisations are
working with the government officials to establish regulations and an educational programme.

While viewing whales from cliffs and other vantage points is not, in most cases, directly harmful to whales, this is
not the case in all land-based whale watching. Some whales such as the killer whales that frequently rub or rest on
pebble beaches in Robson Bight in British Columbia, Canada, typically come close to shore. Human presence on or
near these beaches has been shown to disturb the whales. Indirect land-based activities can also affect whales. In
Argentina, garbage left behind by the whale watchers has attracted large numbers of gulls, reportedly increasing
the incidence of gulls pecking at the skin of the whales offshore. Where these negative impacts occur, development
of appropriate guidelines, legislation and/or designation of protected area status should be considered. As with sea-
based whale watching, these measures should be accompanied by monitoring and educational components.

6 FORM OF MEASURES

6.1 Review of existing measures and other precedents

Compilations of national regulations and guidelines have been produced by both the IWC (1996) and by Carlson
(1996). The working group received information on the specific examples of whale watching guidelines or
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regulations set forth below. All the available information was reviewed and taken into account by the working group
of lawyers in arriving at the options and recommendations outlined in Section 7.

AUSTRALIA (QUEENSLAND)

On November 5, 1997, the Australian state of Queensland adopted new legislation on whale conservation which
includes provisions for the regulation of whale watching. The new Act took four years to complete. A publication by
the Queensland Department of the Environment contains the legislation, background information on the main
species of interest, a management programme, and a code of practice. At present this represents the most
comprehensive management programme in Australia, and probably the world. However, coastal states such as
Queensland can only exercise jurisdiction up to three nautical miles offshore; Australian Federal State jurisdiction and
legislation applies in the area beyond three nautical miles and up to Australia’s 200 nautical mile EEZ limit. Some
Australian states either do not have any relevant regulations or have less rigorous ones than Queensland. However, a
special Federal marine park has been established for the Great Barrier Reef; there are also some state marine parks.

Nature Conservation (Whales and Dolphins) Conservation Plan 1997

The legislation itself includes provisions concerning:

• Definition of terms 

• General purpose and intent of management

• Taking, using, keeping and protecting whales and dolphins

• Accidental taking or stranding of whales or dolphins

• Special interest whales and dolphins

Management Programme

The Plan has to be administered in conjunction with the management programme, the requirements of which
include:

• fixing a date for review of efficacy of legislation

• a definition of commercial operators

• limitation of whale watching to marine parks

• reservation of a right to limit the whale watching season

• predictability for operators as well as transparency and fairness

• issue of non-transferable permits (to avoid creating a property right in the permit itself which could give rise
to claims for compensation)1

• guidelines for permit assessment 

• a levy of $2 (Australian) per passenger to cover costs

12 Legal Aspects of Whale Watching
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If there is any conflict between the plan and the programme, the plan prevails.In particular in relation to taking,
using, etc. whales and dolphins these include: 

• approach limits for boats, jet skis and aircraft

• boat speed

• splitting members of a pod (group) of whales or dolphins

• swimming with whales or dolphins

• feeding or touching of whales or dolphins

• making noises (likely to attract or disturb whales or dolphins)

• depositing of rubbish near whales or dolphins

• approach limits for persons filming whales or dolphins

"Reasonable excuse" is accepted as a defence to breaches of the provisions listed above.

Area of Special Interest

Five areas of special interest are established with special management approaches. The Great Barrier Reef area is
limited to eighteen whale watching permits (but whale watching there is only incidental). The other four areas are
more focused on whale watching of humpbacks and other species while in migration, namely;

• Whitsunday, area 1, approach distances are limited

• Hervey Bay, area 2, is limited to twenty permits

• Moreton Bay-Fraser Island, area 3, is limited to three permits

• No permits will be issued for area 4, Gold Coast-Moreton Island, because it is set aside for study and
recovery purposes

The Queensland authorities must take care, in undertaking enforcement action, that they maintain credibility. They
are concerned about the ability successfully to pursue cases in the courts. These may fail due to lack of acceptable
evidence and other such problems. Passengers generally report boat operators about whose activities they are
concerned. In addition, the Department receives some complaints from operators regarding the activities of their
competitors. However, the Department has directed the legislation towards the simple system of boat permits in
order to eliminate some of the complaints experienced in the general fisheries context. 

The system includes provision for penalties and sets a maximum penalty for each violation. Penalties are expressed in
penalty units. These are adjustable by the Queensland government and are currently set at $50 (Australian). The
Department uses boat patrols for enforcement within the marine parks but effective enforcement outside these
areas is difficult, not least because in all areas proof of violation is difficult to obtain. 

The Department is more concerned with targeting repeat and serious offenders, but has not always been successful
in prosecuting violators and securing convictions. However, most commercial operators do try to observe the
regulations and guidelines. Education of both the regulators and the regulated is thus important. At present, the
Department has access to very high quality training courses for its enforcement staff; these are conducted through
James Cook University in Queensland.
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CANADA

The conservation of whales in Canada comes under the authority of the Federal government. Whales generally are
managed under the Marine Mammal Regulations enacted pursuant to the Fisheries Act. Although whale watching
activities are not directly regulated, the Department of Fisheries and Oceans has issued general guidelines relating to
the protection of all whales in Canada and regional guidelines for the St. Lawrence beluga whale and the northern
right whale whilst in the Bay of Fundy. Whale watching is popular in Canada and occurs off the provinces of British
Columbia, Manitoba, Quebec, New Brunswick, Prince Edward Island, Nova Scotia, Newfoundland and the Northwest
Territories.

A section in the Marine Mammal Regulations provides for some exercise of enforcement power concerning whale
watching activities. Section 7 states that: "No person shall disturb a marine mammal except when fishing for marine
mammals under the authority of these Regulations." Accordingly, the Federal government can take enforcement
action if a person disturbs a marine mammal by conducting an activity that is not authorised under the Regulations.
Whale watching is such an activity. Penalties for contravening the marine mammal regulations under the Fisheries
Act include a fine up to $500,000 (Canadian) and twenty-four months imprisonment, or both.

Both the Federal and provincial governments have introduced some new initiatives which could be applied to whale
watching management. These include:

• Enactment of an Oceans Act in January 1996 which provides authority to the Minister of Fisheries and
Oceans to establish marine protected areas up to the 200 nautical mile limit of the EEZ. Marine protected
areas could be established to protect whales. Regulations can be adopted including measures consistent
with the purpose of the designation and the prohibition of activities within the marine protected areas.

• Expansion of the National Parks system to include National Marine parks. Criteria are being developed for
the establishment of such parks. New legislation is pending in the Canadian parliament which provides for
the creation of the St. Lawrence-Saguenay Marine park. This mirrors legislation introduced in the Quebec
provincial National Assembly for the same area. The purpose of the park is to increase the level of protection
of the ecosystems in a portion of the St. Lawrence River and Saguenay estuary for conservation purposes.
The park will cover a critical habitat of the endangered St. Lawrence beluga whale.

• Amendment of the Canada Wildlife Act, administered by the Minister of the Environment. As amended in
1995 it allows for the creation of protected marine areas within any fishing zone up to the 200 nautical mile
limit of the EEZ. To date, none has been established. One is, however, under consideration in Isabella Bay,
Northwest Territories. This area includes the habitat of the endangered Eastern Bowhead Whale. 

• The province of British Columbia has set aside land in an ecological reserve pursuant to the Provincial
Ecological Reserve Act. This land in the "Robson Bight (Michael Bigg) Ecological Reserve" is adjacent to
Johnstone Strait. The pebble beaches used by the killer whales for rubbing and resting are protected within
the reserve.

MEXICO

Regulation of whale watching in Mexico falls entirely under Federal authority pursuant to the General Law of
Ecological Equilibrium and Environmental Protection, adopted in 1988 and revised in 1996. In addition, Federal
fisheries and tourism laws include complementary provisions relating to whale watching. States have the power to
regulate in this field but have not yet done so, although they will be asked to take more responsibility in this and
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other areas as a result of Mexico’s recent devolution of centralised authority. At present, however, the states have no
resources to exercise such authority effectively. 

Regulations adopted in Mexico mainly relate to the gray whale habitat in Baja California Sur and cover Specific
Protected Areas (SPAs) in three winter breeding and calving lagoons. In these SPAs, only permit holders can conduct
whale watching and then only in designated areas. The designated areas have been identified as areas where less
breeding or calving has been found to occur following a 14-year scientific study of whale behaviour in the lagoons.
There is an unique emphasis on allowing the whale to control the nature and duration of the interactions. This
emphasis is a response to the unusually "friendly" behaviour of this species. Rules include: prohibition of touching of
the area around the eyes or the baleen; regulation of speeds in small lagoons; and the protection of islands
designated as bird sanctuaries. Rules have been promulgated in relation to one lagoon concerning tourist camps,
which must be removed entirely at the end of each season.

In part, as a result of a more cooperative approach, there have been no prosecutions since the law was revised in
1996. However, both local fishermen and whale watching boat operators appear to respond well to the
encouragement of self-regulation. Mexico has very limited resources for enforcement. Observation by enforcement
agents has most of the time taken place with the agents standing on the land. As the lagoons concerned are
extremely remote and thus expensive to monitor, encouragement of self-regulation is regarded as the best option in
these circumstances.

NEW ZEALAND

New legislation, the Marine Mammal Protection Regulations 1992, was promulgated under the authority of the
Marine Mammal Protection Act (MMPA) 1978. The MMPA was administered at first by the Ministry of Agriculture
and Fisheries (MAF) but in 1987 the task was transferred to a new Department of Conservation (DOC). As a
precautionary approach, Section 22 of the Act provides for the establishment of Marine Mammal Sanctuaries, two
of which have been created on Banks Peninsula (the Hector’s dolphin breeding area) and in the Auckland Islands
(southern right whales’ breeding area). Following rapid growth in the dolphin and whale watching industries in
these and other areas, Marine Mammal Protection Regulations were drawn up in 1990 to provide the DOC with the
authority to control whale watching operations at Kaikoura. These were revised in 1992 to reflect advances in
scientific information and to deal with rapid growth in whale watching throughout New Zealand. Any commercial
operator who wishes to carry passengers to view marine mammals must now apply for a permit to do so.

Under Section 6 of the Marine Mammal Protection Regulations 1992, the first criterion in issuing a permit is that it
should not contravene the purpose of the MMPA. Secondly, “the commercial operation should not have any
significant adverse effect on the behavioural patterns of the marine mammals to which the application refers.
Additionally it is necessary to have regard to, among other things, the number or effect of existing commercial
operations.” 

Other criteria include that:

• it should be in the interest of the conservation, management or protection of the marine mammals that the
permit be issued.

Further criteria require that operators and staff who may come into contact with marine mammals:

• should have sufficient experience with them

• should have sufficient local knowledge of the local area and of sea and weather conditions
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• should not have convictions for offences involving the mistreatment of animals

In addition, their operations should have sufficient educational value to participants or to the public.

Detailed requirements for proposed whale watching operations must be supplied before a permit can be issued.
These pertain to such considerations as type of viewing platform, area of operation, number of platforms, duration
and frequency of trips, species to be viewed. Suspension, revocation, restriction or amendment of permits may take
place (section 13) if violations of behavioural rules around marine mammals (sections 17-20) occur. 

Conditions concerning behaviour around marine mammals are laid down in Part III Section 18 of the Act. These
include:

• that the normal movement or behaviour of the marine mammals should not be disrupted

• that watching must be abandoned if marine mammals become disturbed or alarmed

• that there must be no sudden or repeated change of speed or direction.

Special conditions are laid down for whales (Section 19) and dolphins (Section 20). They include:

• provisions concerning swimming with them

• specification of approach distances and direction thereof

• coordination of the number of boats involved in watching 

USA

Whale watching started in the United States of America in the 1950s so there is a long history of this activity.
Although the USA was one of the first countries to enact legislation specifically directed at the protection of marine
mammals in 1972 and now has an extensive body of legislation on its statute book, whale watching guidelines and
regulations have only recently been adopted. As a result, although some voluntary guidelines were issued, whale
watching took place without binding regulations for three decades. Increasing concern (for the potential effects of
harassment) eventually led to the development of regulatory structures in whale watching. The regulation of whale
watching falls under the Marine Mammal Protection Act of 1972 (MMPA) and the Endangered Species Act 1973
(ESA) as amended. The National Marine Fisheries Service (NMFS) is the responsible agency. NMFS relies on the
MMPA and ESA prohibitions on “take”, which includes to “harass”, to justify regulation of whale watching. NMFS
originally thought it could develop national guidelines, but due to opposition it has now enacted guidelines on a
regional basis. However, in reality these are similar throughout the USA. The position in the USA is complicated by
the existence of a number of state laws protecting marine mammals. However, only one state appears to have
promulgated regulations specifically directed at the impacts of whale watching. Massachusetts has a 500 yard “no
approach” regulation (322 Code of Mass. Regulations 12.01-12.05). It also requires avoidance measures and
imposes a general prohibition on the “harassment” or “harm” of any right whale.

In addition to regional guidelines, state and federal regulations provide special protection for the northern right
whale off New England and federal regulations for the humpback whale off Hawaii. The National Park Service has
also established regulations for Glacier Bay National Park in Alaska to protect humpback whales.

The provincial states have their own Endangered Species Acts, which generally define harassment in the same way
as the federal act. To date, this has only been used to list whales by California and two other states. States
themselves have to list the species which they want to protect.
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Enforcement relies very much on self-regulation and voluntary compliance. NMFS does not have enough resources,
personnel or vessels to keep watch over every activity. It frequently conducts spot checks, but has to borrow the
resources to do so from elsewhere, which means that checks are well publicised in advance. There have been few
prosecutions, and these tend to be only of extreme cases, e.g. intentional violators or repeat offenders. Even if
witnesses etc. are available, it is very difficult to win the cases in court. Authorities try to follow up private, non-
commercial violations, which are usually the result of ignorance. There is a need for better education of both
operators and the public in relation to the guidelines and the reasons for them.

6.2 Binding regulations or non-binding guidelines or recommendations

The advantages and disadvantages of binding and non-binding approaches were considered. Binding legislation,
generally in the form of regulations, has important value as a deterrent though its effect may be weakened if the
ability to enforce it is lacking. On the other hand, non-binding guidelines or codes of practice and other forms of
recommendations, for breach of which no penalty is incurred, may not be respected in certain societies. There is,
however, a perception--which is not necessarily valid--that the ability to take effective enforcement actions is declining
in some countries, either because, as in the case of developing countries, they lack resources or, as in many
developed states, they are engaged in cost-cutting exercises. Self-regulation on a voluntary basis, coupled with
education of operators and the public, is thus regarded by many as being the most effective means of ensuring
compliance with all forms of measures in the long term. Nonetheless, the "command and control" approach still
retains value and the combination of both approaches is probably the preferred option.

Whilst both legislation and non-binding guidelines have certain advantages and disadvantages, a high percentage of
the public and industry comply voluntarily regardless of whether measures are promulgated in the form of legislation
or guidelines. Available evidence suggests that the levels of non-compliance by private vessels remain unaffected by
the form in which the measures are cast. Public education concerning the content of regulations or guidelines, and
the reasoning behind them enhances voluntary compliance with both binding and non-binding measures.
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Binding Legislation

Advantages Disadvantages

Expressed in terms of command May be expressed in general or ambiguous terms

Creates binding obligations Evidence of violation difficult to collect 

Prescribes penalties Penalties may be too low to deter

Enables punishment of the small, irresponsible minority Prosecution expensive and difficult

Enforceable by official agencies Enforcement costs

May be difficult to change Enforcement requires technical capability

Some cultures do not respect non-binding measures Cannot be enforced on foreign visitors or vessels outside 
national jurisdiction



6.3 Objectives of measures

The primary objectives of guidelines or legislation regarding whale watching are to protect whales from harmful
effects and minimise disturbance during the activity. Complementary objectives include the education of and
ensuring the safety of the public (and operators) and the sustainable development of the whale watching industry.
Objectives for managing whale watching activities have been expressed at international and national levels as
follows:

International Level

International Whaling Commission

The IWC has established the following objectives as the basis for further consideration of issues relating to the
management of whale watching:

1 ensuring that whale watching does not significantly increase the risk to the survival or ecological functioning
of local populations or species or their environment; and that, therefore, in the short-term, whale watching
does not result in significant adverse change in population dynamics such as birth or mortality rates, or
impede normal patterns of habitat use or activity, including feeding, resting and reproduction;

2 the development and maintenance of viable and responsible whale watching activities.

The IWC has drawn the attention of 152 coastal states to these objectives, proposed general principles for whale
watching (see Appendix 4) and encouraged these states to take account of the above principles.

National Level

Australia 
The stated intent addresses conservation, re-establishment of species, minimisation of harm and distress from
human activities, monitoring accidental take rates and adequacy of environmental impact assessment procedures,
encouraging research and collection of data.
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Guidelines and Recommendations

Advantages Disadvantages

No requirement for enforcement Not enforceable

Complied with by majority May be disregarded especially in some cultures

Easier and less costly to issue and publicise May lack credibility

Simply expressed May be expressed in very general terms

Less technical thus easier to inform public Foreign visitors may disregard

Easier to change and adapt Constitutional problems prevent their use in some states

Little or no cost No penalties



Canada 
The objective laid down in its departmental guidelines on the recreational observation of marine mammals is:

To prevent harmful effects on the biological functions of marine mammals from recreational observation
activities conducted from ships, boats, aircraft, amphibious vehicles, snow vehicles, and any other means, in
or on the water, on the ice and from land.

New Zealand 
The stated aim is that commercial whale watching operations should not have any adverse effects on the species
watched, and must positively address conservation, management, and protection.

6.4 Level of adoption: local, national, regional (multilateral), international (global)

It was agreed that the reference to "the regional level" did not include internal regional sub-divisions of states but
was directed to multilateral interstate groupings. However, reference to the national level would include any internal
units with competence to legislate or adopt guidelines, e.g. provincial states which had their own legislative
processes.

The advantages and disadvantages of adopting measures at these various levels were discussed. Although initiatives
could be taken at all levels, voluntary acceptance and enforcement may be enhanced by taking action at the local
level. However, adoption of more stringent or binding regulations should be encouraged at all levels, including State,
national, sub-national, city and regional levels through co-operation based on geographical proximity, as well as
multilateral relationships. It should be noted that non-governmental organisations (NGOs) can also develop and
publish whale watching guidelines and have in fact done so: for example, the General Code of the Seawatch
Foundation in the U.K. and the voluntary rules established by some local whale watching promoters in Japan.

International bodies such as the IWC and regional bodies such as the Commissions established by the Agreements
on Conservation of Small Cetaceans in the Baltic and North Sea (ASCOBANS) and of the Black Sea, Mediterranean
Sea and Contiguous Atlantic Area (ACCOBAMS), and the North Atlantic Marine Mammal Commission (NAMMCO)
established by the Agreement on Co-operation in Research, Conservation and Management of Marine Mammals in
the North Atlantic, could promulgate guidelines. The measures adopted at international and regional levels must
inter alia address possible jurisdictional conflicts such as the situations arising when whales cross maritime
jurisdictional boundaries between states. Development of harmonised legislation or guidelines could help to avoid or
resolve any conflicts that might arise in such situations.

At the domestic level it was noted that some countries have different internal jurisdictional competences. In
federated states, problems might arise concerning the legislative and administrative competence of different
departments. Similar problems can occur between different government departments in centralised administrations,
for example between fisheries and environment departments. In the UK, although whales and whaling were dealt
with for many years exclusively by the Ministry for Agriculture, Fisheries and Food, questions concerning whale
watching guidelines and their updating are now dealt with by the Department of the Environment, Transport and
the Regions, which has responsibility for nature protection, including wildlife and habitat. A recent version of these
guidelines is included in Section 9. 
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6.5 Sufficiency of the IWC’s existing role

The members of the IWC have recognised the need to identify and assess the potential impacts of whale watching
on cetaceans. The IWC’s Scientific Committee has expertise in the scientific aspects of large and small cetaceans.
However, there is a division of opinion within the IWC concerning whether or not under the ICRW, it has a mandate
to consider (still less to regulate) whale watching. IWC Resolution 1996-2, however, notes that the IWC has a
continuing part to play in monitoring and providing guidance regarding the sustainable development of whale
watching activity. Japan takes the view that whale watching is not within the IWC’s competence. It regards the
Convention as primarily concerned with the regulation of the whaling industry. In addition, there are a number of
other states which question the IWC’s authority to regulate whale watching on the grounds that this activity is
focused in part on small cetaceans which they regard as outside its competence. However, Article VI of the
Convention does allow the IWC to make recommendations on any matters relating to whales and whaling.

The IWC’s agreement to consider whale watching activities resulted in the despatch of a questionnaire to its
member governments seeking information on their relevant legislation, guidelines and practices. This was later
updated and expanded to include the practice of non-member states in Carlson’s (1996) review of guidelines and
regulations. The IWC’s Scientific Committee has reviewed the scientific aspects of whale watching and the IWC has
agreed that it will look at the educational, economic, social and developmental aspects of whale watching.

6.6 Need for dedicated overview body at national, regional, or international level

It was noted that there are few bodies, apart from the limited role now accepted by the IWC outlined in section 6.5,
currently involved in overviewing and commenting on the development of whale watching legislation and
guidelines. There is clearly a need for some kind of co-ordinating and advisory service at the international and or
national level, possibly ad hoc, to review the situation as and when required. One suggestion made was for the
establishment of an International Whale Watching Commission or Committee (IWWC). The participants considered
whether any existing organisations might fulfil or be willing to take on this role, for example, UNEP through its
Marine Mammal Action Plan, the Commission on Environmental Co-operation (CEC) in North America, IUCN (World
Conservation Organisation) or the IWC itself. Meanwhile, it was agreed that at least some form of regional and
international co-operation is vital to protect those migratory species which are the focus of whale watching activities
in various countries during their migratory route, for example, species such as the gray and right whale, which travel
through waters falling under a variety of jurisdictions during their migrations from feeding to breeding grounds. Co-
operation in such cases, which at present is often lacking, is vital. 

Other precedents for the establishment of an appropriate overview body were considered. One example, the Forest
Stewardship Council, might provide a model because of the emphasis on evaluating, accrediting and monitoring
certifiers, and on strengthening national certification and forest management capacity through training, education
and the development of national certification initiatives. It was suggested that a similar whale watch certification
body might be of significant value.

In the interim, and in the absence of any kind of appropriate body, networks or fora for communication and
information exchange could be established. These could include electronic fora for development and distribution of
information on whale watching legislation and guidelines using existing “green” electronic mail networks such as
InfoTerra, ELAN and the CECnet. In addition, Internet web pages could be used. There is an existing web site on
whale watching which is administered from Finland. It incorporates information on whale watching education and
also has some coverage of the legal aspects of whale watching.2
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6.7 Means of enforcement: penalties and other sanctions

Some of the means of enforcement can be found among the examples of national whale watching regulations and
guidelines given in section 6.1. It is apparent that there are a variety of ways of looking at enforcement problems but
that no means of identifying any single clear solution exists. The participants did, however, review the advantages
and disadvantages of various means.

Some provincial states maintain surveillance at sea and enforce regulations there by use of patrol boats, as is the
case in Queensland, Australia. Its recently concluded Act, The Nature (Whale and Dolphin) Conservation Plan 1997,
will be enforced by, amongst other means, patrol boats. Staff from the Department of Wildlife at present fulfil the
enforcement role at sea, a role which will increasingly be delegated to the National Fisheries Service. Staff receive
training for this task at the James Cook University in Queensland. Stringent maximum penalties have been
established by the Act, expressed in terms of "penalty units" valued at a fixed amount of Australian dollars per unit,
which will be reviewed from time to time and increased as necessary (see Section 6.1).

The Canary Islands’ Autonomous Government, having adopted 2249 Decree 320/1995 of the 10th November 1995
regulating whale watching activities (Carlson 1996), established a permit system for whale watching in 1997, a code
of conduct for the boats concerned and required that a monitor or guide, who has been trained for this purpose, be
carried on board. In 1996, a programme of surveillance and control was instituted using an inboard motor patrol
boat which surveyed the areas concerned daily, relaying information on the observance of the code and any
infractions. More than 60 sanction procedures were reported to have been instituted, though it should be noted
that problems with evidence may inhibit prosecution here and in some other countries. It is considered that this
programme is making a significant contribution to compliance. It should be noted that it is easier for patrol vessels
to enforce established regulations that prohibit entry to protected areas than to obtain evidence of specific violations
of detailed whale watching regulations as long as the protected area concerned is not too extensive. Random
inspections, however, can be an effective deterrent.

The permit system, on which the New Zealand and the Australian provincial legislation is based, provides a powerful
sanction, since termination of an operator’s permit may result in considerable loss of income. However, this
deterrent is not available for unlicensed, non-commercial operations, e.g. private boats and other unlicensed means
of whale watching. It might, however, be possible to seize or confiscate an offending vessel and its gear. A gaol
sentence might be an option in some jurisdictions.

Effective compliance can also be achieved through public education and awareness of the need for and purposes of
the protective regulations or guidelines3. As noted in Section 6.2, a high percentage of compliance is voluntary.
Education also encourages people to monitor the operators of whale watching vessels, their crews and the activities
of the general public and to report violations of regulations or guidelines. 
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7 RECOMMENDATIONS

The Workshop adjourned having created a working group of lawyers to produce an outline of the regulatory
options. These are outlined below and are based on the consensus reached after a review by the Working Group of
the discussions and conclusions outlined in earlier sections of the Report and the available materials.

Options for the Development of Legislation or Guidelines related to Whale Watching

1 General objectives and considerations

The primary objectives of guidelines and legislation regarding whale watching are to protect whales from harmful
effects and minimise disturbance of whales during this activity. Complementary objectives include the sustainable
development of the whale watching industry, educating the public and ensuring the safety of operators and the
public involved.

The options for legislation or guidelines should reflect scientific concerns and should be flexible to reflect advances
in scientific knowledge. However, a precautionary approach should be applied in deciding on the action to be taken
pursuant to the available scientific evidence (see Section 5.2).

The options selected should reflect the species, age, sex, type of behaviour (e.g. giving birth, mating, resting,
foraging, socialising, migrating), status of species, and geographic considerations within the jurisdiction. The options
for legislation or guidelines should address the potential signs of whale disturbance (for example, whales turning
away, long silences, interrupted dive sequences, shallow dives, discontinuance of mating).

Whale watching guidelines or legislation should complement other guidelines or legislation related to the marine
environment, including those on navigation, human health and safety, pollution, habitat degradation, alteration of
coastline, accidental entanglement in fishing gear and harvesting.

The development of guidelines or legislation for whale watching should be a transparent, participatory process.
There should be an educational campaign that is sufficient to create public awareness as well as a public
consultation process in which all interested parties (stakeholders) should be involved, especially any existing
commercial whale watch operators. The process of developing guidelines or legislation should include the following:

• formulation and screening of policy alternatives

• evaluation of alternatives, including consideration of long-term as well as short-term environmental and
social impacts

• selection of best practices

• identification and involvement of local resources -- human, cultural, financial, political, and commercial
interests

• considerations of physical geography

• identification and involvement of available regional, state, and federal government resources

• setting of performance measurements

• education, communication and capacity building throughout the process

• effective enforcement and compliance policy, including availability of cost effective means of execution

• follow-up evaluation (this should be planned for at the outset)
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2 Definitions

Definitions should be developed for the following terms:

• whale watching

• commercial whale watching

• private and recreational (non-commercial) whale watching

• scientific research whale observation

• vessel/boat/ship

• aircraft, including helicopters and microlights

• individual activities including swimming, surfing, windsurfing, surf-skiing, jet-skiing, SCUBA diving, water
skiing

3 Whale watching operations using boats

Approach, visitation and departure strategy options should address, in addition to maintaining a good lookout and
ensuring knowledge of the area and species, specific strategies concerning:

• distance

• speed

• direction

• noise

• compliance with regimes applicable to sanctuaries, whale conservation areas or special marine protected
areas, including marine parks

• restriction of activities to designated whale watch areas

• boats (length, number and coordination)

• time on site

• method of location of whales

• general cumulative impacts

4 Boats and crews used in whale watching operations

Specifications concerning boats, captains, operators and crews should address:

• training and education

• safety

• propulsion system

• size

5 Whale watching operations using aircraft

Specifications should address, where appropriate, the same issues as those relating to boats set out in Sections 3
and 4, plus:

• altitude (including consideration of the down-draught from rotary-winged aircraft)
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• casting of shadows

6 Private or recreational whale watching using boats and/or aircraft

The issues set out above in sections 2-5 should be addressed, and in addition that of:

• interference with other whale watching vessels, including the commercial operations

7 Individual whale watchers (other than those in boats or aircraft)

• swimming, surfing, windsurfing, surf-skiing, jet-skiing, SCUBA diving, water skiing

• safety

• status and age of whales

8 Determination of rights of access

• licensing

• whale watching permits

• whale watching accreditation

• scientific research permits

• guidelines and legislation

9 Means of enforcement, sanctions and remedies

• fines or imprisonment

• vessel seizure

• revocation of accreditation, permit, licence or registration

• issuance of injunctions, orders and directives

• compensation for damage in the form of restitution or mitigation

• other appropriate civil, criminal and administrative sanctions

8 CLOSURE OF THE WORKSHOP

The workshop reconvened and it having taken note of the above options, the chairman thanked all of the
participants for their invaluable contributions to its successful outcome. She also thanked all those who had provided
the support services and especially the Chilean interpreters, and also the Chilean observers for their interest and
support. She then formally closed the meeting.
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9 SELECTED LEGISLATION,
GUIDELINES AND DECLARATIONS

9.1 New Zealand

Excerpts from New Zealand marine mammal
legislation, reproduced with the permission of the
Department of Conservation.

Marine Mammal Protection Regulations 1992

Part I – Requirements relating to permits

6 Criteria for issuing permits - Before issuing a
permit, the Director-General shall be satisfied
that there is substantial compliance with the
following criteria:

(a) That the commercial operation should not be
contrary to the purposes and provisions of the
Act:

(b) That the commercial operation should not be
contrary to the purposes and provisions of
general policy statements approved under
section 3B of the Act, conservation
management strategies approved under
section 3C of the Act, or conservation
management plans approved under section
3D of the Act:

(c) That the commercial operation should not
have any significant adverse effect on the
behavioural patterns of the marine mammals
to which the application refers, having regard
to, among other things, the number and
effect of existing commercial operations:

(d) That it should be in the interests of the
conservation, management or protection of
the marine mammals that a permit be issued:

(e) That the proposed operator, and such of the
operator’s staff who may come into contact
with marine mammals, should have sufficient
experience with marine mammals:

(f) That the proposed operator, and such of the
operator’s staff who may come into contact
with marine mammals, should have sufficient
knowledge of the local area and of sea and
weather conditions:

(g) That the proposed operator, and such of the
operator’s staff who may come into contact
with marine mammals, should not have
convictions for offences involving the
mistreatment of animals:

(h) That the commercial operation should have
sufficient educational value to participants or
to the public.

7 Requirements to be satisfied before permit
for commercial vessel operation issued -
Every applicant for a permit for a commercial
vessel operation shall submit to the Director-
General for approval an application in writing
setting out the following:

(a) Details of the proposed operation, including:

(i) The type and number of vessels
intended for use; and

(ii) Any known information relating to
the noise level of each vessel both
above and below the 
sea; and

(iii) The proposed area of operation,
including a map showing the
boundaries of the proposed 
area of operation and, where
appropriate, the specific locations
where contact with marine 
mammals is proposed:

(iv) The maximum number of vessels the
operator proposes to operate at any
one time:

(v) The proposed base of operation:

(vi) The duration of trips proposed:

(vii) The frequency of trips proposed:
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(viii) The proposed kind of contact with
marine mammals:

(ix) The maximum numbers of
passengers intended to be taken at
any one time:

(x) The species of marine mammals
with which the operation will have
contact:

(xi) The masters proposed to be
engaged in the commercial
operation:

(b) The experience with marine mammals of the
proposed operator and such of the operator’s
proposed staff who may come into contact
with marine mammals:

(c) The knowledge of the local area and sea
conditions of the proposed operator and such
of the operator’s proposed staff who may
come into contact with marine mammals:

(d) The details of any convictions of the proposed
operator and of those employees of the
operator who may come into contact with
marine mammals, for offences against the Act
or any other Act involving the mistreatment of
animals:

(e) The details of any educational material to be
provided or educational aspects of the
proposed operation.

8 Requirements to be satisfied before permit
for commercial aircraft operation issued -
Every applicant for a permit for a commercial
aircraft operation shall submit to the Director-
General for approval an application setting out
the following:

(a) The details of the proposed operation,
including:-

(i) The type and the number of aircraft
intended for use; and

(ii) Any known information relating to
the noise level of each aircraft both
above and below the sea; and

(iii) The proposed area of operation,
including a map showing the
boundaries of the proposed area of
operation and, where appropriate,
the specific locations where contact
with marine mammals is proposed:

(iv) The maximum number of aircraft
proposed to be operating at any one
time:

(v) The proposed base of operation:

(vi) The duration of trips proposed:

(vii) The frequency of trips proposed:

(viii) The maximum number of
passengers to be carried on the
aircraft at any one time:

(ix) The species of marine mammals
with which the operation will have
contact:

(x) The names of the pilots proposed to
be engaged in the commercial
aircraft operation.

(b) The experience with marine mammals of the
proposed operator and such of the operator’s
proposed staff who may come into contact
with marine mammals:

(c) The knowledge of the local area and weather
conditions of the proposed operator and such
of the operator’s proposed staff who may
come into contact with marine mammals:

(d) The details of any convictions of the proposed
operator and of those employees of the
operator who may come into contact with
marine mammals, for offences against the Act
or any other Act involving the mistreatment of
animals:
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(e) The details of any educational material to be

provided or educational aspects of the

proposed operations:

(f) The number of the air service certificate or

other aviation document under which the

aircraft will be operating.

9 Requirements to be satisfied before permit

for commercial shore-based operation

issued - Every applicant for a permit for a

commercial shore-based operation shall

submit to the Director-General for approval an

application setting out, where applicable, the

following:

(a) The details of the proposed operation,

including -

(i) The type and number of vehicles

intended to be used; and

(ii) The proposed area of operation,

including a map showing the

boundaries of the proposed area of

operation and, where appropriate,

the specific locations where contact

with marine mammals is proposed:

(iii) The proposed guides:

(iv) The maximum number of vehicles

the operator proposes to operate at

any one time:

(v) The proposed route of persons to be

guided to the colony of marine

mammals:

(vi) The proposed base of operation:

(vii) The duration of trips proposed:

(viii) The frequency of trips proposed:

(ix) The proposed kind of contact the

operation will have with marine

mammals:

(x) The species of marine mammals

with which the operation will have

contact:

(xi) The maximum number of persons

intended to be taken at any one

time.

(b) The experience with marine mammals of the

proposed operator and such of the operator’s

proposed staff who may come into contact

with marine mammals.

(c) The details of any convictions of the proposed

operator and of those employees of the

operator who may come into contact with

marine mammals, for offences against the Act

or any other Act involving the mistreatment of

animals.

(d) The details of any educational material to be

provided or educational aspects of the

proposed operation.

Part II – Suspension, revocation, restriction
or amendment of permits

13 Suspension, Revocation, Restriction or

Amendment of Permits - 

(1) The Director-General may at any time suspend

or revoke any permit, or restrict the operation

authorised by any permit, where the holder:

(a) Is convicted of any offence against

the Act or is convicted under any

other Act of any offence involving

the mistreatment of animals: or

(b) Contravenes or fails to comply with

any statutory requirement relating to

the licensing, operation, and safety

of any aircraft or vessel used by the

person carrying on the commercial

operation; or

(c) Carries on a commercial operation

without an appropriately licensed
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aircraft pilot or crew, or certificated

master; or

(d) Contravenes or fails to comply with

any condition or requirement

specified or notified under Part III of

these regulations or specified in the

permit.

(2) Where the Director-General believes on

reasonable grounds that it is necessary for the

protection, conservation, or management of

any marine mammal or marine mammals of

any class, he or she may -

(a) Suspend, revoke, or amend (in a

manner not inconsistent with Part III

of these regulations) any permit or

permits:

(b) Restrict in whole or in part the

operation authorised by any permit

or permits.

(3) Where any person ceases to be a commercial

operator, the Director-General may suspend or

revoke that person’s permit.

(4) Every suspension of a permit under this

regulation shall be for such period as the

Director-General specifies by notice in writing

to the holder.

(5) The Director-General may, at the request of

the commercial operator and if he or she is

satisfied that the criteria specified in

regulation 6 of these regulations have been

substantially complied with, amend a permit

to allow a change of aircraft or vessel or a

change of pilot, master, or guide, as the case

may be.

(6) A permit holder shall comply with the

advertising requirements in regulation 11 of

these regulations with appropriate

modifications, where, in the opinion of the

Director-General, a major amendment to the

permit is sought by the holder.

Part III – Behaviour around marine
mammals

17 Application of this Part - Nothing in
regulation 18 or regulation 19 or regulation
20 of these regulations shall apply to persons,
vessels, aircraft, or vehicles rendering
assistance to stranded or injured marine
mammals.

18 Conditions governing commercial
operations and behaviour of all persons
around any marine mammal - Every
commercial operation, and every person
coming into contact with any class of marine
mammal, shall comply with the following
conditions:

(a) Persons shall use their best
endeavours to operate vessels,
vehicles, and aircraft so as not to
disrupt the normal movement or
behaviour of any marine mammal:

(b) Contact with any marine mammal
shall be abandoned at any stage if it
becomes or shows signs of
becoming disturbed or alarmed:

(c) No person shall cause any marine
mammal to be separated from a
group of marine mammals or cause
any members of such a group to be
scattered:

(d) No rubbish or food shall be thrown
near or around any marine mammal:

(e) No sudden or repeated change in
the speed or direction of any vessel
or aircraft shall be made except in
the case of an emergency:

(f) Where a vessel stops to enable the
passengers to watch any marine
mammal, the engines shall be either
placed in neutral or be switched off
within a minute of the vessel
stopping:
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(g) No aircraft engaged in a commercial
aircraft operation shall be flown
below 150 metres (500 feet) above
sea level, unless taking off or
landing:

(h) When operating at an altitude of
less than 600 metres (2000 feet)
above sea level, no aircraft shall be
closer than 150 metres (500 feet)
horizontally from a point directly
above any marine mammal or such
lesser or greater distance as may be
approved by the Director-General, by
notice in the Gazette, from time to
time based on the best available
scientific evidence:

(I) No person shall disturb or harass any
marine mammal:

(j) Vehicles must remain above the
mean high water spring tide mark
and shall not approach within 50
metres of a marine mammal unless
in an official carpark or on a public
or private slipway or on a public
road:

(k) No person, vehicle, or vessel shall
cut off the path of a marine
mammal or prevent a marine
mammal from leaving the vicinity of
any person, vehicle, or vessel:

(l) Subject to paragraph (m) of this
regulation, the master of any vessel
less than 300 metres from any
marine mammal shall use his or her
best endeavours to move the vessel
at a constant slow speed no faster
than the slowest marine mammal in
the vicinity, or at idle or "no wake"
speed:

(m) Vessels departing from the vicinity of
any marine mammal shall proceed
slowly at idle or "no wake" speed

until the vessel is at least 300 metres
from the nearest marine mammal,
except that, in the case of dolphins,
vessels may exceed idle or "no wake"
speed in order to outdistance the
dolphins but must increase speed
gradually, and shall not exceed 10
knots within 300 metres of any
dolphin:

(n) Pilots of aircraft engaged in a
commercial aircraft operation shall
use their best endeavours to operate
the aircraft in such a manner that,
without compromising safety, the
aircraft’s shadow is not imposed
directly on any marine mammal.

19 Special conditions applying to whales - In
addition to complying with the provisions set
out in regulation 18 of these regulations,
every commercial operation and every person
coming into contact with whales shall also
comply with the following conditions:

(a) No person in the water shall be less
than 100 metres from a whale,
unless authorised by the Director-
General:

(b) No vessel shall approach within 50
metres of a whale, unless authorised
by the Director-General:

(c) If a whale approaches a vessel, the
master of the vessel shall, wherever
practicable:-

(i) Manoeuvre the vessel so as to
keep out of the path of the whale;
and

(ii) Maintain a minimum distance
of 50 metres from the whale:

(d) No vessel or aircraft shall approach
within 300 metres (1000 feet) of any
whale for the purpose of enabling
passengers to watch the whale, if
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the number of vessels or aircraft, or
both, already positioned to enable
passengers to watch that whale is 3
or more:

(e) Where 2 or more vessels or aircraft
approach an unaccompanied whale,
the masters concerned shall co-
ordinate their approach and
manoeuvres, and the pilots
concerned shall co-ordinate their
approach and manoeuvres:

(f) No person or vessel shall approach
within 200 metres of any female
baleen or sperm whale that is
accompanied by a calf or calves:

(g) A vessel shall approach a whale from
a direction that is parallel to the
whale and slightly to the rear of the
whale:

(h) No person shall make any loud or
disturbing noise near whales:

(I) Where a sperm whale abruptly
changes its orientation or starts to
make short dives of between 1 and
5 minutes duration without showing
its tail flukes, all persons, vessels,
and aircraft shall forthwith abandon
contact with the whale.

20 Special conditions applying to dolphins or
seals - In addition to complying with the
conditions set out in regulation 18 of these
regulations, any commercial operation and
any person coming into contact with dolphins
or seals shall also comply with the following
conditions:

(a) No vessel shall proceed through a
pod of dolphins:

(b) Persons may swim with dolphins and
seals but not with juvenile dolphins
or a pod of dolphins that includes
juvenile dolphins:

(c) Commercial operators may use an
airhorn to call swimmers back to the
boat or to the shore:

(d) Except as provided in paragraph (c)
of this regulation, no person shall
make any loud or disturbing noise
near dolphins or seals:

(e) No vessel or aircraft shall approach
within 300 metres (1000 feet) of any
pod of dolphins or herd of seals for
the purpose of enabling passengers
to watch the dolphins or seals, if the
number of vessels or aircraft, or
both, already positioned to enable
passengers to watch that pod or
herd is 3 or more:

(f) Where 2 or more vessels or aircraft
approach an unaccompanied
dolphin or seal, the masters
concerned shall co-ordinate their
approach and manoeuvres, and the
pilots concerned shall co-ordinate
their approach and manoeuvres:

(g) A vessel shall approach a dolphin
from a direction that is parallel to
the dolphin and slightly to the rear
of the dolphin.

9.2 USA

Hawaiian Islands

NOAA Fisheries has established the following federal
regulations on approaching humpback whales within
200 nautical miles of the island of Hawaii. These
regulations, with certain exceptions for scientific
permit holders, apply to aircraft, vessels, swimmers
and divers and are meant to ensure that humpback
whales are not disturbed or harassed by whale
watching activities. NOAA Fisheries requests
cooperation in the following rules4.

30 Legal Aspects of Whale Watching

4 Federal Regulations on approaching humpback whales in
Hawaii. Distributed by NOAA, National Marine Fisheries Service,
Southwest Law Enforcement, Honolulu, Hawaii.



It is unlawful to:

1 Operate any aircraft within 1,000 feet of any

humpback whale;

2 Approach by any means closer than 100 yards

to any humpback whale;

3 Cause a vessel or other object to approach

within 100 yards of a humpback whale or

within 300 yards in cow/calf waters; and

4 Disrupt or alter the normal behavior or activity

of a humpback whale (for example, cause the

whale to change direction rapidly or attempt

to escape; interrupt breeding, nursing or

resting activities; etc.)

Violators of these regulations on approaching

humpback whales may be prosecuted by the federal

government and could be subject to civil penalties of

up to $25,000 per violation or criminal penalties.

Massachusetts Regulations for
Approaching Northern Right Whales

Despite international protection by the International

Whaling Commission established pursuant to the 1946

International Convention for the Regulation of

Whaling and national protection afforded by the

Marine Mammal Protection Act of 1972 and the

Endangered Species Act of 1973 the northern right

whale is listed as endangered and its population

remains dangerously low in the Atlantic. With its

numbers standing at 260 identified whales, and an

estimated number of 350, there remains a significant

risk of extinction for this species due in part to human

activities.

In response to this threat, the Massachusetts

Legislature passed a resolve in 1985 requesting the

Department of Fisheries, Wildlife and Environmental

Law Enforcement to study the northern right whale in

Massachusetts waters and make recommendations for

its conservation. That study recommends, among

other measures, a 500 yard buffer zone between right

whales and vessels within Massachusetts waters.

The purpose of 322 CMR 12.00 is to implement the
500 yard buffer zone recommendation and, in
addition, prohibit activities of vessels that affect right
whales within Massachusetts waters. The scope of
322 CMR 12.00 exempts vessels with federal or state
scientific study permits and commercial fishing vessels
in the process of hauling back or towing gear. In
addition, 322 CMR 12.00 applies only to the territorial
and inland waters of the Commonwealth.

12.03 Management measures:

1 Buffer Zone. There is created a buffer zone
surrounding a right whale which consists of
an area outward from the right whale(s) a
distance of 500 yards in all directions.

2 Departures. Except as otherwise provided for
in 322 CMR 12.04 vessels shall depart
immediately from any buffer zone created by
the surfacing of a right whale.

3 Approaches. Except as otherwise provided for
in 322 CMR 12.04 vessels may not approach a
right whale or turn in any manner to intercept
a right whale within a buffer zone.

4 Interference. No vessel may harm any right
whale at any time or place.

4.03 Exceptions:

1 Federal Permits. Any person issued a permit
from any federal department, agency or
instrumentality having authority to issue
permits for the scientific research, observation
or management of the right whale, may
conduct the activity authorised by such
permit.

2 State Permits. Any person issued a permit in
accordance with 322 CMR 7.01(4) (e) may
conduct the activity authorized by such
permit.

3 Commercial Fishing. Commercial fishing
vessels in the act of hauling back, towing gear
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or engaged in fishing operations at anchor

within a buffer zone created by the surfacing

of a right whale may complete the haul, tow

or fishing operation provided they do so with

a minimum of disruption to the right whale,

hauls, tows or conduct their fishing operation

in a direction away from the right whale and

depart from the buffer zone immediately after

the haul, tow or fishing operation. In no event

may this provision be construed to authorize a

commercial fishing vessel to begin to haul,

tow or conduct its fishing operation in or into

a buffer zone. When conducting activities

within the scope of this exemption commercial

fishing vessels shall make every effort to

comply with 322 CMR 12.03.

4.04 Prohibitions:

It is unlawful:

1 to approach within 500 yards of a right whale,

except as otherwise provided for in 322 CMR

12.04;

2 to turn in any manner to intercept a right

whale within 500 yards thereof, except as

otherwise provided for in 322 CMR 12.04;

3 not to depart immediately from a buffer zone

created by 322 CMR 12.03(1), except as

otherwise provided for in 322 CMR 12.04;

4 for any commercial fishing vessel which has

completed a haul back, a tow of its gear or

otherwise completed its fishing operation and

is no longer at anchor not to depart

immediately from a buffer zone created by

322 CMR 12.03(1);

5 to harass a right whale; or

6 to harass a right whale cow and calf pair.

9.3 Italy

There are two relevant instruments: The Ministerial

Declaration on the Italo-Franco-Monegasque Sanctuary

and the Codice de comportamento in presenza di

cetacei, Code of Conduct in the Presence of Dolphins

and Whales (produced by Tethys Research Institute5).

These regulations are applied as non-binding

guidelines by Italian whale watching vessels. No State

legislative prescriptions have been adopted yet.

The Declaration on the Italo-Franco
Monegasque Santuary

Joint Declaration on the Creation of a Mediterranean

Marine Mammal Sanctuary of

• The Minister of the Environment of the French

Republic

• The Minister of the Environment of the Italian

Republic

• The Minister for the Merchant Marine of the

Italian Republic

• The Minister of State of the Principality of

Monaco.

The Minister of the Environment and the Secretary of

State for the Sea of the French Republic, the Minister

of the Environment and the Minister for the Merchant

Marine of the Italian Republic, the Minister of State of

the Principality of Monaco

• Considering the severe threats to marine

mammals in the Mediterranean, and more

particularly, to their habitats.

• Taking into account that the Corsican-Ligurian-

Provence basin constitutes an area of

particular importance with respect to the

distribution of these animals.
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• Having taken account of international
agreements, resolutions and other relevant
texts concerning the protection of marine
mammals and their habitats, among others:

• The Rio Declaration on Environment and
Development as well as the relevant chapters
of Agenda 21, and in particular the reference
to the precautionary principle;

• The United Nations Convention on the Law of
the Sea (Montego Bay 1982);

• The Convention on Biodiversity (Rio
de Janeiro 1992);

• The Convention on the Conservation
of Migratory Species of Wild Animals
(Bonn, 1979);

• The Convention on the Conservation
of European Wildlife and Natural
Habitats (Berne, 1979);

• The Convention on the Prevention of
Marine Pollution Resulting from the
Dumping of Wastes and other
Matter (London, 1972);

• The International Convention for the
Prevention of Marine Pollution from
Ships (MARPOL, London, 1978/78);

• The International Convention for the
Regulation of Whaling (Washington,
1946);

• The Convention for the Protection of
the Mediterranean Sea Against
Pollution (Barcelona, 1976) and the
relevant protocols;

• The Genoa Declaration on the
Second Mediterranean Decade
(1985);

• The Action Plan for the Conservation
of Cetaceans in the Mediterranean
adopted in the framework of the
UNEP/Mediterranean Action Plan

(MAP) (Cairo, 1991) by the

constituent parties of the

Convention of Barcelona;

• The Agreement on the Protection of

Mediterranean Coastal Waters

(RAMOGE, 1976);

• Resolution 46/215 of the United

Nations General Assembly of 20

December 1991;

• The recommendation of 26 January

1990 of the International

Commission for the Scientific

Exploration of the Mediterranean

(CIESM) concerning the evaluation

of the impact of drift net fishing and

measures to take;

• have adopted the present declaration:

Article 1

An international marine sanctuary is established in the

Corsican-Ligurian-Provence sea in order to protect all

species of marine mammals.

Article 2

The signatories base their declaration on the following

points:

• The state of conservation is judged

"favourable" when the knowledge about the

populations indicates that the marine

mammals of the region constitute a viable

part of the ecosystem.

• The term "habitat" signifies all, or part of the

area in which marine mammals are

distributed, offering them appropriate living

conditions.

• The word "take" signifies the hunting, capture,

or killing of marine mammals as well as

attempts at these acts.

Article 3

The signatories designate a competent authority to co-

ordinate the management of the sanctuary.
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Article 4

The sanctuary covers the sea area between the Tuscan

Archipelago, the Ligurian sea and the Sea of Provence.

The demarcation is detailed below:

• To the West: a line going between the Pointe

Escampobariou (Westerly point of the

Peninsula de Giens: 43º01'40"N, 06º06'00"E)

to Cap Falcone (40º53'30"N, 06º06'00"E)

situated at the extreme West of the Gulf of

Asinara (North of Sardinia).

• To the East: a line going between Cap Corse

(43º00'45"N, 09º25'05"E) to Punta Bianca

(Easterly point of the Gulf of Spezia:

44º02'05"N, 09º58'35"E).

• To the South: a line joining Capo Ferro in

Sardinia (41º09'25" N, 09º32'00" E) and the

Pointe de la Chiappa in Corsica (41º35'00" N,

09º22'00" E).

The sanctuary contains the marine internal waters and

the territorial seas of three states as well as the high

seas. 

The signatories may proceed with the extension of the

geographical limits detailed, if they are in unanimous

agreement.

Article 5

The signatories will take the necessary measures

mentioned in the following articles to guarantee a

favourable conservation status for marine mammals

and to protect them, as well as their habitats, against

direct or indirect negative impacts.

Article 6

The signatories forbid in the sanctuary:

• All deliberate take or intentional disturbance.

Research work requiring the take of marine

mammals is not authorised unless it meets the

objectives of the present declaration. Those

works must be submitted for the approval of

the competent authority;

• The use or the holding, by all ships, of the

equipment for drift net fishing.

Under this heading, the signatories will regulate for

vessels flying their flag, the use of fishing systems

which may, after scientific evaluation, lead to the

capture of marine mammals or harm their food

resources, taking account of the risk of loss or

abandonment of fishing gear at sea. They invite the

competent authorities of other states to do likewise

and to conform to the terms of this declaration.

Article 7

The signatories will increase surveillance in the

sanctuary and intensify the fight against all pollution

having an impact direct or indirect on the conservation

status of marine mammals, with regard to their

international commitments.

Article 8

The signatories will regulate, and when necessary,

forbid offshore competitions and will regulate whale

watching for the purpose of tourism.

Article 9

The signatories encourage and support:

• National, European and international research

programmes aimed at realising the scientific

pursuit of the measures adopted within the

framework of the declaration: The competent

authority already mentioned in article 3 is

charged with ensuring the co-ordination of

this effort;

• Public awareness campaigns, to attract the

attention particularly of professionals and

users of the sea.

All interested competent scientific organisations,

professionals and users of the sea and non-

governmental associations and organisations will be

called upon to take these actions. 

Article 10

The signatories will ensure the control and respect in

the sanctuary of the provisions of the present

declaration with the help of authorised services to

carry out surveillance missions at sea. When necessary,

they will facilitate the mutual use of ports and airports

in accordance with a simplified procedure. 
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Article 11

The Ministers invite other competent authorities and

other Mediterranean states to act in accordance with

the present declaration, notably in the application of

the plan of action for the conservation of cetaceans in

the Mediterranean.

Article 12

The present declaration is brought to the attention of

other states, concerned international organisations

and commissions, notably through the Mediterranean

Action Plan, the International Maritime Organisation

and the International Commission for the Scientific

Exploration of the Mediterranean.

Code of Conduct in the Presence of
Dolphins and Whales

Do not interfere with the normal movement patterns

of cetaceans, or affect their behaviour. Do nothing

that could provoke their reaction, and avoid any

physical contact.

Do not chase the cetaceans, nor drive the boat directly

towards them.

Keep to the side of the cetacean(s), keeping the boat

parallel to their route, do not surround them and do

not intersect their route.

Avoid sudden changes of direction or speed.

Do not approach cetaceans with calves.

Ensure that not more than one boat is within 100m

from the cetacean(s), or three boats in a radius of

200m.

Avoid diving or swimming with the cetaceans.

9.4 Australia

This Legislation is reproduced in ‘Conservation and

management of whales and dolphins in Queensland

1997-2001’. ISBN 0 7242 6522 8. The State of

Queensland, Department of Environment, 1997, and is

reproduced with the permission of the Department of

Environment and Heritage. The full document also

includes background information on whales and

dolphins in Queenland, details of a Management

Program for the conservation of whales and dolphins

1997-2001 and a generic code of practice for

commercial whale watching. Note also Environmental

Legislation Amendment Regulation (No. 1) 1997.,

Queensland Subordinate Legislation 1997 No.379.

Marine Parks Act 1982, Nature Conservation Act 1992,

which includes details of areas designated areas of

special interest for whales and therefore restricted

with respect to commercial whale watching. 

Queensland
Subordinate Legislation 1997 No. 378
Nature Conservation Act 1992
Nature Conservation (whales and dolphins)
conservation plan 1997

Table of provisions

Section Page

1 Short title 3

2 Definitions 3

3 Expressions to have meaning 

given in regulation 4

Part 2 – Administration of Plan and 

Management intent

4 Administration of plan 4

5 Management intent 4

Part 3 – Taking, using, keeping, and 

protecting whales and dolphins

6 Proximity to whales or dolphins 5

7 Protection of whales and dolphins 7

8 Movement of whales and dolphins 7

9 Sick, injured or at risk whales or dolphins 8

10 Commercial whale watching 8

11 Restriction in area of special interest 

for whales 9

12 Filming of whales 9

35Guidelines and Declarations - Australia



Part 4 – Accidental taking or 

stranding of whales or dolphins Page

13 Procedure on accidental taking of a whale or 

dolphin 9

14 Appointment of stranding coordinator 10

15 Powers of stranding coordinator 10

Part 5 – Special interest whales and dolphins

16 Minister may declare special interest 

whales or dolphins 12

17 Duration of declaration 13

18 Person must not bring boat or aircraft 

to whale or dolphin 13

Part 1 – Preliminary

Short title

1 This conservation plan may be cited as the

Nature Conservation (Whales and Dolphins)

Conservation Plan 1997.

Definitions

2 In this plan –

“boat” includes a dedicated platform, but does not

include a jet ski.

“cetacean” means a mammal of the order Cetacea.

“commercial whale watching business” means a

business involving carrying people in a boat or aircraft

to watch whales.

“dedicated platform” means a floating platform used

for conducting scientific research on whales or

dolphins or for commercial filming of whales or

dolphins.

“dolphin” means a cetacean of the family

Delphinidae.

“group of special interest dolphins” means a group

of dolphins declared under section 16 to be a group of

special interest dolphins.

“group of special interest whales” means a group of

whales declared under section 16 to be a group of

special interest whales.

“management program” means the Management

Program for the Conservation and Management of

Whales and Dolphins (Order Cetacea) in Queensland

1997-20011 approved by the Minister on 8 October

1997.

“person in control”, of a boat or aircraft, includes –

(a) the person in command of the boat or

aircraft; and

(b) the person who appears to be in control or

command of the boat or aircraft.

“regulation” means the Nature Conservation

Regulation 1994.

“special interest dolphin” means a dolphin declared

under section 16 to be a special interest dolphin.

“special interest whale” means a whale declared

under section 16 to be a special interest whale.

“stranding coordinator” means a conservation officer

appointed by the chief executive as the coordinator of

procedures to be adopted when a whale or dolphin is

stranded or at risk of being stranded.

“whale” means a cetacean of the family Balaenidae,

Balaenopteridae, Kogiidae, Physeteridae or Ziphiidae.

Expressions to have meaning given in regulation

3 An expression that is not defined in this plan,

but is defined in the regulation, has the

meaning given in the regulation.

Part 2 – Administration of plan and
management intent

Administration of plan

4 (1) This plan is to be administered in

conjunction with the management program.
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(2) If there is any conflict between this plan

and the management program, the plan

prevails over the program.

Management intent

5 The management intent for whales and

dolphins is –

(a) to ensure biologically viable

populations of whales and dolphins

in the wild are conserved or re-

established; and

(b) to minimise harm and distress

caused directly or indirectly to

whales and dolphins by human

activities; and

(c) to identify areas of special interest

for the conservation of whales; and

(d) to regularly monitor and review the

status of whales and dolphins in

Queensland, including the number

of whales and dolphins being taken

accidentally; and

(e) to monitor and review the adequacy

of environmental impact assessment

procedures to ensure they take into

account the need to accurately

assess the extent of the impact on

whales and dolphins or their habitat

and develop effective mitigation

measures; and

(f) to encourage sound, ethical and

humane research and inventory

programs likely to contribute to an

understanding of whales and

dolphins and their management

requirements; and

(g) to establish in conjunction with the

Queensland Museum, a database of

records and information about

whales and dolphins; and

(h) to establish formal communications
with the Commonwealth and other
State agencies about the ongoing
management and conservation
status of whales and dolphins in
Australia.

Part 3 – Taking, using, keeping and
protecting whales and dolphins

Proximity to whales or dolphins
6 (1) A person in control of a boat must not,

without reasonable excuse –

(a) bring the boat any closer than 100m
to a whale; or

(b) bring the boat any closer than 300m
to a whale if –

(i) 3 or more boats are already
closer than 300m to the whale; or

(ii) the boat is moving in a similar
direction to, and behind, the whale;
or

(iii) the boat is moving at more than
4 knots; or

(c) bring the boat to a position that
would cause the whale to come
closer than 100m to the boat if the
whale continued on its direction of
travel; or

(d) move or operate the boat in a way
that causes the whale to alter its
direction or speed of travel or its
behavior; or

(e) if a whale surfaces closer than 100m
to the boat – move the boat at more
than 4 knots until the whale has
moved at least 300m away from the
boat; or

(f) bring the boat between members of
a pod of whales.
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Maximum penalty – 120 penalty units.

(2) A person in control of a jet ski must not,

without reasonable excuse, bring the jet ski

any closer than 300m to a whale or dolphin.

Maximum penalty – 120 penalty units.

(3) A person in water must not, without

reasonable excuse, move any closer than

300m to a whale or 100m to a dolphin.

Maximum penalty – 120 penalty units.

(4) A person must not, without reasonable

excuse, enter water closer than 300m to a

whale or 100m to a dolphin.

Maximum penalty – 120 penalty units.

(5) A person in control of a fixed-wing aircraft

must not, without reasonable excuse, bring

the aircraft any closer to a whale than 300m

or an altitude of 1,000 ft.

Maximum penalty – 120 penalty units.

(6) A person in control of a helicopter must

not, without reasonable excuse, bring the

helicopter any closer to a whale than 1 km or

an altitude of 2,000 ft.

Maximum penalty – 120 penalty units.

(7) Subsections (1) to (6) have effect subject

to sections 11 and 182.

(8) Subsections (1) to (6) do not apply to a

person acting under –

(a) a permit for scientific purposes

granted under the regulation; or

(b) a program permitted under the

Marine Parks Act 1982; or

(c) the permission of the chief executive

under section 123.

Protection of whales and dolphins

7 (1) A person must not, without reasonable

excuse, do any of the following to a whale or

dolphin in the wild – 

(a) deposit rubbish near the whale or

dolphin;

(b) make a noise that is likely to disturb

the whale or dolphin;

(c) make a noise that is likely to attract

the whale or dolphin;

(d) intentionally feed the whale or

dolphin;

(e) touch the whale or dolphin.

Example of subsection (1) (b)-

Playing a sound recording under water near a whale

or dolphin would disturb it.

Maximum penalty – 80 penalty units.

(2) Subsections (1) (c) and (d) do not apply to

a person who feeds whales or dolphins under

a program permitted under the Marine Parks

Act 1982.

Movement of whales and dolphins

8 The movement into Queensland of a live

whale or dolphin taken from the wild is

prohibited4 other than under a rescue or a

scientific purposes permit.

Sick, injured or at risk whales or dolphins

9 (1) A conservation officer may take the

measures the officer considers are reasonably

necessary to protect a whale or dolphin that,

in the officer’s opinion, is –

(a) sick or injured; or
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(b) at risk of harassment.

Example 1 –

The officer may bring the whale or dolphin ashore or

aboard a boat.

Example 2 –

The officer may direct a person in control of a boat to

move the boat away from the whale or dolphin.

(2) Without limiting subsection (1)(b), a whale

or dolphin may be at risk of harassment if –

(a) the whale or dolphin is –

(i) a morphological or colour-

variant whale or dolphin; or

(ii) a female whale or dolphin that

has recently given, or is about to

give, birth; or

(iii) a calf separated from a whale

or a group of whales; or

(b) the whale or dolphin is in a place

readily accessible to members of the

public.

(3) If the chief executive grants a rescue

permit for the rehabilitation of a sick or

injured whale or dolphin, the chief executive

may state when it is to be returned to the

wild.

Commercial whale watching

10 A person must not carry on a commercial

whale watching business other than -

(a) under a commercial whale watching

permit granted under the regulation;

or

(b) if the business is carried on in a

marine park – under a permission

granted under the Marine Parks Act

1982.

Maximum penalty – 165 penalty units.

Restriction in area of special interest for whales

11 (1) A person must not, without reasonable

excuse, bring a boat any closer than 300 m to

a whale in the part of the Whitsunday

Management Area of the

Townsville/Whitsunday Marine Park that is

shown as an area of special interest for

whales on the map of the Whitsunday

Management Area included in the

management program.

Maxiumum penalty – 165 penalty units.

(2) Subsection (1) does not apply to a person

acting under –

(a) a permit for scientific purposes

granted   under the regulation; or

(b) the permission of the chief executive

under section 12.

Filming of whales

12 A person who films a whale must not move

any closer, or bring a boat, jet ski or aircraft

any closer to the whale than is stated in

sections 6 and 11 without the chief executive’s

written permission.

Maximum penalty – 120 penalty units.

Part 4 – Accidental taking or stranding of
whales or dolphins

Procedure on accidental taking of a whale or
dolphin

13 (1) In this section –

"take" means net, snare, spear, trap, catch,

bring aboard a boat, or cause to go ashore or

to become trapped.

(2) This section applies if –

(a) a person takes a whale or dolphin in

the course of a lawful activity that

was not directed towards the taking;

and
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(b) the taking could not have been

reasonably avoided.

(3) If the whale or dolphin is alive and does

not appear to be badly injured, the person

must –

(a) if the whale or dolphin can be

immediately returned to the water

from which it was taken without

injuring or distressing it-

(i) take reasonable steps to

immediately return the whale or

dolphin to the water; and

(ii) as soon as practicable, tell an

officer of the department about the

whale or dolphin and, if it is injured,

the circumstances in which the injury

happened; or

(b) if the whale or dolphin can not be

immediately returned to the water –

immediately tell an officer of the

department about the whale or

dolphin and, if it is injured, the

circumstances in which the injury

happened.

(4) If the whale or dolphin is badly injured or

dead, the person must immediately tell an

officer of the department about the whale or

dolphin and the circumstances in which the

injury or death happened.

Appointment of stranding coordinator

14 (1) The chief executive may appoint a

conservation officer as a stranding coordinator

for the areas of the State stated in the

instrument of appointment.

(2) The stranding coordinator’s powers under

this plan may be exercised only in the areas

stated in the instrument of appointment.

Powers of stranding coordinator

15 (1) A stranding coordinator may take the

measures the coordinator considers are

reasonably necessary to protect a stranded

whale or dolphin or a whale or dolphin at risk

of being stranded.

(2) Without limiting subsection (1), a

stranding coordinator may –

(a) seek advice and help from others,

including the advice and help of an

experienced veterinary surgeon; and

(b) direct the treatment or, if necessary,

the humane killing of a stranded

whale or dolphin; and

(c) ask a person to move or help to

move, a stranded whale or dolphin

to another place for release or

treatment; and

(d) authorise the Queensland Museum

to obtain biological samples from,

and information about, the whale or

dolphin for the Museum’s research.

(3) To protect the whale or dolphin, the

stranding coordinator may direct a person, or

a person in control of a vehicle, boat, jet ski or

aircraft at a stranding site to -

(a) keep a stated distance from the

whale or dolphin; or

(b) move the vehicle, boat, jet ski or

aircraft in the person’s control to a

stated place or a stated distance

from the whale or dolphin.

(4) A person must comply with the stranding

coordinator’s direction unless the person has a

reasonable excuse for not complying with it.

Maximum penalty for subsection (4) – 165 penalty

units.

(5) If a stranded whale or dolphin dies –
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(a) a stranding coordinator may, in
writing, authorise a person to take,
use or keep the stranded whale or
dolphin’s body; and

(b) the person may, under the authority,
take, use or keep the body.

(6) In deciding whether or not to authorise
the taking, using or keeping, the stranding
coordinator must consult the curator of
mammals at Queensland Museum about the
scientific significance of the whale or dolphin
to the State’s collection.

Part 5 – Special interest whales and dolphins

Minister may declare special interest whales or
dolphins

16 (1) If the Minister is satisfied a whale or
dolphin or a group of whales or dolphins is at
risk of harassment, injury or death, the
Minister may, by written notice, declare the
whale or dolphin to be a special interest whale
or dolphin or the group to be a group of
special interest whales or dolphins. 

(2) The notice must –

(a) state –

(i) the approximate number and
species of whales or dolphins; and

(ii) the approximate location of the
whales or dolphins; and

(iii) any other particulars the Minister
considers relevant for identifying the
whales or dolphins; and

(b) state that it is an offence6 to bring a
boat or jet ski any closer than 500
m, or an aircraft any closer than
2,000 ft, to a special interest whale
or dolphin without the Minister’s
written permission; and

(c) be published in a newspaper

decided by the Minister.

(3) The Minister may also publish the notice in

other ways.

(4) Without limiting subsection (1) –

(a) a whale or dolphin may be at risk of

harassment, injury or death if it is –

(i) a morphological or colour-

variant whale or dolphin; or

(ii) a female whale or dolphin that

has recently given, or is about to

give, birth; or

(iii) a calf separated from a whale

or a group of whales; or

(iv) a sick or injured whale or

dolphin lost in the upper reaches of

an estuary or trapped in a lagoon;

and

(b) a whale or dolphin may be at risk of

harassment if it is in a place readily

accessible to members of the public;

and

(c) a group of whales or dolphins may

be at risk of injury or death if it is at

risk of being stranded.

Duration of declaration

17 (1) A notice of declaring a special interest

whale or dolphin or group of special interest

whales or dolphins has effect from its first

publication in a newspaper and continues in

force for the period (not more than 30 days)

stated in it.

(2) The Minister may, by another notice,

extend the declaration for not more than 6

months.
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(3) The notice extending the declaration is

subordinate legislation.

Person must not bring boat or aircraft closer to whale

or dolphin

18 A person in control of a boat, jet ski or aircraft

must not bring the boat or jet ski any closer

than 500 m, or the aircraft any closer than

2,000 ft, to a special interest whale or dolphin

or group of special interest whales or dolphins

unless the person has a reasonable excuse or

the Minister’s written permission.

Maximum penalty – 165 penalty units.

9.5 Canada

Excerpts from Canada’s Marine Mammal Regulations.

General guidelines for Marine Mammal
Critical Areas

The Federal Department of Fisheries and Oceans is

responsible for ensuring the protection and

conservation of marine mammals.

The Fisheries Act prohibits any form of harassment of

cetaceans including repeated attempts to pursue,

disperse, herd whales and any repeated intentional act

of negligence resulting in the disruption of their

normal behaviour.

Individuals who contravene the Marine Mammal

Regulations are guilty of an offence and liable to a

fine not exceeding $500,000 and twenty-four (24)

months imprisonment (Fisheries Act sec. 78).

Harassing whales changes or interferes with their

behaviour, forces them away from their habitat at

critical times in their annual reproduction and feeding

cycles and may cause them injury.

Summary of Guidelines

• Do not hunt, chase, follow, disperse, drive,

herd or encircle whales.

• Avoid any sudden changes of course or speed.

• Avoid heading directly toward a whale.

• If in an area known to be frequented by
whales, be on the lookout to avoid collisions.

• Travel parallel to whales.

• The mammals may wish to come closer to
you: if they do, do not chase them, and be
wary of any individual that appears tame.
Keep clear of flukes.

• If you are operating a sailing vessel with an
auxiliary motor, leave it in idle or turn on the
echo sounder to signal your presence.

• If it is impossible to detour around a whale or
pod of whales, slow down immediately and
wait until you are more than 400 metres away
before resuming speed.

East Coast Whale Sanctuaries

In order to assist mariners avoid disturbing marine
mammals (whales, porpoises and dolphins); the
following guidelines have been provided for your
information.

Whale Sanctuary # 1: Grand Manan Basin

Coordinates: NW 44045’N, 66035’W

NE 44045’N, 66018’W

SW 44030’N, 66035’W

SE 44030’N, 66018’W

Species: Right Whale
Status: Endangered
Threats: Collisions with ships, entanglement with
fishing gear.
Characteristics: V shaped blow, no dorsal fin, deeply
notched flukes, callosities (growths on the head).

Guidelines: (July-November)

1 Avoid this area if possible. Due to a large
portion of this habitat interfering with the
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main shipping channel to Saint John, this may

not be possible.

2 Decrease vessel speed, post a lookout, and

manoeuvre around any marine mammal

activity.

3 Report any sightings or collisions to the

Department of Fisheries and Oceans via any

Canadian Coast Guard Radio Station, or fax at

902-426-2698.

Whale sanctuary #2: Roseway Basin

Coordinates: NW 43005’N, 65040’W

NE 43005’N, 650 03’W

SW 42045’N, 55040’W

SE 42045’N, 65003’W

Species: Right Whale

Status: Endangered

Threats: Collisions with ships.

Characteristics: V shaped blow, no dorsal fin, deeply

notched flukes, callosities (growths on the head).

Guidelines: (July-November)

1 Avoid passage through this area. This area can

easily be bypassed.

2 If passage through the area is mandatory,

then decrease vessel speed, post a lookout,

and manoeuvre around any marine mammal

activity.

3 Report any sightings or collisions to the

Department of Fisheries and Oceans via any

Canadian Coast Guard Radio Station, or fax at

902-426-2698.

Whale Sanctuary #3: Sable Island, 
The Gully

Coordinates: NW 44012’N, 59008’W

NE 43054’N, 58048’W

SW 43042’N, 59008’W

SE 43042’N, 58048’W

Species: Bottlenose whales

Status: Endangered

Threats: Acoustic disturbance, collisions with ships.

Guidelines: (Year round)

1 Avoid passage through this area.

2 If passage through the area is mandatory,

then decrease vessel speed, post a lookout,

and manoeuvre around any marine mammal

activity.

3 Report any sightings or collisions to the

Department of Fisheries and Oceans via any

Canadian Coast Guard Radio Station, or fax at

902-426-2698.

Authority: Department of Fisheries and Oceans (DFO).

9.6 UK

The following are draft guidelines6. 

Cetacean watching

It is a rare privilege to be able to watch cetaceans

(whales, dolphins and porpoises) in their natural

environment. The most rewarding encounters occur

when they are undisturbed. The following guidelines

are designed to minimise stress to individual animals

and adverse effects on populations.

Where local guidelines are in place, tour operators

should follow them. Where these are not in place, it is

recommended that you follow these.

• Maintain slow, steady, forward progress

throughout the trip. Deviation towards

cetaceans should only occur when they are

sighted in open waters with little other boat

traffic. Any approach should be slow and at

an oblique angle and should not aim closer

than 100m.

• If cetaceans are sighted you should slow

down gradually to no wake speed (or less
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than 5 knots) and maintain this speed until
well clear.

• Let cetaceans approach you. If cetaceans do
choose to approach the vessel or bow-ride,
you should maintain a steady speed without
changing course. Refrain from altering course
to approach them and remember that they
may choose not to bow-ride.

• You should move away slowly if you notice
any signs of disturbance, such as erratic
changes in speed and direction or lengthy
periods underwater.

• Refrain from driving through, or between,
groups of cetaceans.

• You should avoid cetaceans with young.

• You should try to allow a clear escape route
for cetaceans.

Try to plan routes and timetables so there are no more
than two boats within 1km of cetaceans. In areas of
heavy traffic or in enclosed waters the duration and
number of trips should be limited.

• You should consider fitting propeller guards to
minimise the risk of injury to cetaceans.
Maintain propellers to avoid unnecessary
noise disturbance. Where possible, use boats
with low engine noise. 

• Be aware of, and attempt to minimise, other
possible sources of noise disturbance.

• For the sake of their safety and the health of
the cetaceans, passengers and crew should
refrain from swimming with, touching or
feeding cetaceans.

• Where possible, the crew of a vessel should
include a person who is able to inform the
public about the natural history and
conservation requirements of cetaceans.

• Remember that is an offence to dispose of
sewage, fuel, oil or litter at sea.

Compliance with the International Regulations for
Preventing Collisions at Sea has priority over these
guidelines at all times. 
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APPENDIX 2. AGENDA

Workshop on the Legal Aspects of Whale Watching
Punta Arenas, Chile

1 Opening of the workshop

2 Organisation and conduct of the workshop

3 Overview of current situations

4 Overview of factors and impacts engendering a need for protective measures

5 Special considerations

5.1. Sanctuaries and other protected marine areas

5.2. Relevance and implementation of the precautionary principle

5.3. Land-based whale watching

6 Form of measures

6.1. Review of existing measures and other precedents

6.2. Binding regulations or non-binding guidelines or recommendations

6.3. Objectives of measures

6.4. Level of adoption: local, national, regional (multilateral), international (global)

6.5. Sufficiency of IWC’s existing role

6.6. Need for dedicated overview body at national, regional, or international level

6.7. Means of enforcement: penalties and other sanctions

7 Recommendations

8 Any other business

APPENDIX 3. PAPERS AVAILABLE AT THE WORKSHOP

Carlson, Carole "A Review of Whale Watching Guidelines and Regulations Around the World" SC/48/0 25 (1996)

Carlson, Carole "Summary of A Review of Whale Watching Guidelines and Regulations Around the World" MWW (1995)

Department of Environment, the State of Queensland "Conservation and Management of Whales and Dolphins in Queensland
1997-2001" (1997)

M. Donoghue, "The New Zealand Experience - One Country’s Response to Cetacean Conservation", in M.P. Simmonds, J.D.
Hutchinson (eds.) "The Conservation of Whales and Dolphins: Science and Practice", John Wiley & Sons, (1996).
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Gambell, Ray "International Management of Whales and Whaling: An Historical Review of the Regulation of Commercial and
Aboriginal Subsistence Whaling" Arctic Vol. 46, No. 2 pp. 97-107 (1993)

Gillespie, Alexander "Whale Watching and the Precautionary Principle: the Difficulties of the New Zealand Domestic Response in
the Whaling Debate" New Zealand University Law Review Vol. 17, pp. 254-271 (1997)

International Fund for Animal Welfare "Report of the Workshop on the Educational Values of Whale Watching; Provincetown,
Massachusetts, USA, 8th May - 11th May 1997" (October 1997)

International Fund for Animal Welfare "Report of the Workshop on the Scientific Aspects of Managing Whale Watching;
Montecastello di Vibio, Italy 30th March - 4th April 1995" (June 1996)

International Fund for Animal Welfare "Report of the Workshop on the Special Aspects of Watching Sperm Whales; Roseau,
Commonwealth of Dominica, 8-11th January 1996" (June 1997) 

IWC "Report of the Whalewatching Working Group" at Annex Q of the Report of the Scientific Committee Forty-seventh Report
of the International Whaling Commission, pp. 250-6 (1997)

IWC "Whalewatching Report of the Scientific Committee" Forty-seventh Report of the International Whaling Commission, pp.
104-6 (1997)

IWC "Whalewatching Report of the Scientific Committee" Reports of the International Whaling Commission (forthcoming)

Montero, Arechavaleta, Lens and Rodriguez "Whalewatching in the Canary Islands (Spain): Development and Management",
SC/49/0 26 (undated)

Mori, Kyoichi "Summary of Cetacean Watching in Japan and its Rules" (1995)

Spalding, Mark and Jared Blumenfeld "Legal Aspects of Whale Watching in North America" (1997) [also available in Spanish as
"Aspectos Legales del Avistaje de Ballenas en America del Norte"]

Republica de Chile Subsecretaria de Pesca, Ministerio de Economia, Fomento y Reconstruccion. Ley General de Pesca y
Acuicultura (1991)

Yañez, Jose "El Santuario Ballenero Austral" Revista Chilena de Historia Natural Vol. 70, pp. 149-152 (1997)

APPENDIX 4. IWC WHALE WATCHING PRINCIPLES

1 Manage the development of whale watching to minimise the risk of adverse impacts:

(i) implement as appropriate measures to regulate platform numbers and size, activity, frequency and length of
exposure in encounters with individuals and groups of whales; management measures may include closed
seasons or areas where required to provide additional protection; ideally, undertake an early assessment of
the numbers, distribution and other characteristics of the target population(s) in an area;

(ii) monitor the effectiveness of management provisions and modify them as required to accommodate new
information;

(iii) where new whale watching operations are evolving, start cautiously, moderating activity until sufficient
information is available on which to base any further development;

(iv) implement scientific research and population monitoring and collection of information on operations, target
cetaceans and possible impacts, including those on the acoustic environment, as an early and integral
component of management;

(v) develop training programmes for operators and crew on the biology and behaviour of target species, whale
watching operations, and the management provisions in effect;



(vi) encourage the provision of accurate and informative material to whale watchers, to develop an informed
and supportive public; and to encourage development of realistic expectations of encounters and avoid
disappointment and pressure for increasingly risky behaviour.

2 Design, maintain and operate platforms to minimise the risk of adverse effects on cetaceans, including disturbance
from noise:

(i) vessels, engines and other equipment should be designed, maintained, and operated during whale
watching, to reduce as far as practicable adverse impacts on the target species and their environment;

(ii) cetacean species may respond differently to low and high frequency sounds, relative sound intensity or rapid
changes in sound; vessel operators should be aware of the acoustic characteristics of the target species and
of their vessel under operating conditions, particularly of the need to reduce as far as possible production of
potentially disturbing sound;

(iii) vessel design and operation should minimise the risk of injury to cetaceans should contact occur; for
example, shrouding of propellers can reduce both noise and risk of injury;

(iv) operators should be able to keep track of whales during an encounter.

3 Allow the cetaceans to control the nature and duration of interactions:

(i) operators should have a sound understanding of the behaviour of the cetaceans and be aware of
behavioural changes which may indicate disturbance;

(ii) in approaching or accompanying cetaceans, maximum platform speed should be determined relative to that
of the cetacean, and should not exceed it once on station;

(iii) use appropriate angles and distances of approach; species may react differently, and most existing
guidelines preclude head-on approaches;

(iv) friendly whale behaviour should be welcomed, but not cultivated; do not instigate direct contact with a
platform;

(v) avoid sudden changes in speed, direction or noise;

(vi) do not alter platform speed or direction to counteract avoidance behaviour by cetaceans;

(vii) do not pursue, head off, or encircle cetaceans or cause groups to separate;

(viii) approaches to mother/calf pairs and solitary calves and juveniles should be undertaken with special care;
there may be an increased risk of disturbance to these animals, or risk of injury if vessels are approached
by calves;

(ix) cetaceans should be able to detect a platform at all times; while quiet operations are desirable, attempts to
eliminate all noise may result in cetaceans being startled by a platform which has approached undetected;
rough seas may elevate background noise to levels at which vessels are less detectable.

(http://ourworld.compuserve.com/homepages/iwcoffice/Catches.htm#Sanctuaries)
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